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Dangerous Goods Safety Act 2004
Part 1

S.

Preliminary

(1)
2

@)

Part 1 — Preliminary

Short title

This Act may be cited as the Dangerous Goods Safety
Act 20041,

Commencement
This Act comes into operation on aday fixed by proclamation ™.

Different days may be fixed under subsection (1) for different
provisions.

Termsused and abbreviations

In this Act, unless the contrary intention appears —
approved means approved by the Chief Officer;

Chief Officer means the person designated as the Chief
Dangerous Goods Officer under section 25(2);

container means any container, package or other thing capable
of containing dangerous goods, or an assemblage of such
containers, packages or things, but does not include a pipeline;

dangerous goods means a substance or article that is—
(@) prescribed by the regulations to be dangerous goods; or

(b) determined by the Chief Officer under the regulationsto
be dangerous goods,

dangerous goods incident means any incident that involved
dangerous goods and that caused or, but for intervening events,
could have caused —

(@ thedeath of anindividual, unreasonable bodily injury to
an individual that interferes with his or her health or
comfort, or unreasonable harm to the health of an
individual;

(b) significant and unreasonable damage or harm to
property or the environment;
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s. 3

dangerous goods officer (DGO) means a person appointed as
such under section 27;

dangerous goods site means a place —

(@ where dangerous goods were or are, or are intended to
be, stored or handled; or

(b) wherethe loading or unloading of dangerous goodsin
connection with transporting them was or is, or is
intended to be, carried out;

dangerous situation means a situation where thereis an
imminent and high risk to people, property or the environment
from dangerous goods;

driver, in relation to avehicle, means the person driving or in
charge of the vehicle and includes the master of a vehicle
transporting people or things by water;

exemption means an exemption granted under Part 4 and
includes such an exemption as amended from time to time;

give, inrelation to any document or information, includes
(without limiting sections 75 and 76 of the Interpretation
Act 1984) sending the document or information by remote
communication;

handle, in relation to dangerous goods, includes to manufacture,
process, pack, use, sall, supply, carry (including by pipeline),
and treat the dangerous goods and to destroy or otherwise
dispose of dangerous goods,

record means any record of information, irrespective of how the
information is recorded or stored or able to be recovered and
includes —

(& any thing from which images, sounds or writings can be
reproduced, with or without the aid of anything else; and

(b) any thing on which information is recorded or stored,
whether electronically, magnetically, mechanically or by
some other means,

remote communication means any way of communicating at a
distance including by telephone, fax, email and radio;
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s. 3

Preliminary

2

risk, in relation to dangerous goods, means —

(& inrelation to people — the probability of the goods
causing the death of, unreasonable injury to, or
unreasonabl e harm to the health of, one or more
individuals;

(b) inrelation to property or the environment — the
probability of dangerous goods causing unreasonable
damage or harm to property or the environment;

safety management document means a document that the
regulations require to be prepared in relation to —

(@ thesafe storage, handling or transport of dangerous
goods; or

(b) dealing with emergencies involving dangerous goods,

and that the regul ations prescribe to be a safety management
document;

specified, in relation to an order, exemption, notice, or direction,
means specified in the order, exemption, notice, or direction, as
the case may be;

substance means a solid, liquid or gas or a mixture of them;

transport, in relation to dangerous goods, means the transport of
dangerous goods by vehicle and includes —

(@) the packing, loading and unloading of the goods, and the
transfer of the goods to or from avehicle, for the
purpose of their transport;

(b) thelabelling, marking or placarding of containers and
vehicles in which the goods are transported; and

(c) other mattersincidental to the transport of the goods;

vehicle means any thing capable of transporting people or things
by road, rail or water, including a hovercraft, and it does not
matter how the thing is moved or propelled.

In this Act these abbreviations are used —
DGO for dangerous goods officer.
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s. 4

4, Risk from danger ous goods, assessment of
For the purposes of this Act, the risk to people, property or the
environment from dangerous goods is to be assessed having
regard to —

(@ public knowledge about the intrinsic potential of the
goods to cause death or injury to, or harm to the health
of, individuals, or damage or harm to property or the
environment;

(b) thesituation of the goods; and

(c) all relevant surrounding circumstances.

5. Unreasonable harm, assessment of

(1) Inthissection —
harm means —

(@ injury to, or harm to the health of, an individual; or

(b) damage or harm to property or the environment.

(2) For the purposes of references in this Act to unreasonable
harm, harm from dangerous goods is capable of being
reasonableif, and only if —

(a8 itwasforeseen, and caused intentionally, by the person
who had the control or management of the goods at the
time the harm occurred;

(b) it wascaused by alawful act; and

() inthe case of harm to an individual or to property, it was
caused with the consent of the individual or of the owner
of the property, as the case may be.
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Part 1

S. 6

Preliminary

)

2

3)

(4)

Relationship with other laws

This Act does not apply to a pipeline, carrying dangerous goods,
to which the Gas Slandards Act 1972, Petroleum Pipelines
Act 1969 or Petroleum (Submerged Lands) Act 1982 applies.

If another written law appliesto or in respect of dangerous
goods, that law appliesin addition to this Act, unless
subsection (3) or (4) applies or this Act expressly provides
otherwise.

If aprovision of this Act conflicts or isinconsistent with a
provision of another written law that appliesto or in relation to
dangerous goods, the provision of this Act prevails, unless
subsection (4) applies.

If aprovision of this Act conflicts or isinconsistent with a
provision of another written law that appliesto or in relation to
dangerous goods of a category that is prescribed for the
purposes of this subsection by regulations made under this Act,
the provision of the other written law prevails.

Crown bound

This Act binds the Crown in the right of Western Australia and,
so far asthe legidative capacity of Parliament permits, in al its
other capacities.
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Dangerous Goods Safety Act 2004
General duties as to dangerous goods Part 2

s. 8

Part 2 — General duties asto dangerous goods

8. Duty to minimise risk from danger ous goods

(1) A personwho isinvolved directly or indirectly in storing,
handling or transporting dangerous goods must take all
reasonably practicable measures to minimise the risk to people,
property and the environment from the goods.

Penalty:
(@ for anindividual, $100 000 or imprisonment for
4 years or both;
(b) for abody corporate, $500 000.

(2) For the purposes of subsection (1), whether measures are
reasonably practicable is to be determined having regard to —

(@) the severity of the risk to people, property or the
environment from the goods,

(b) the severity of any injury, harm or damage that might be
caused by the goods to people, property or the
environment;

(c) public knowledge about the mattersin paragraphs (a)
and (b);

(d) public knowledge about means to reduce or eliminate
therisk referred to in paragraph (a) or to reduce the
severity referred to in paragraph (b); and

(e) theavailahility, suitability and cost of those means.
(3) If anindividua isinvolved directly or indirectly in storing,

handling or transporting dangerous goods the reference in
subsection (1) to people includes areference to the individual.
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General duties as to dangerous goods

)

2

3

(4)

10.

11.
)

Duty to report certain situations

In this section —

reportable situation means a situation that involves dangerous
goods and that is prescribed by the regulations to be a reportable
situation.

If in the course of storing, handling or transporting dangerous
goods a reportable situation arises, any person who to any extent
has the control or management of the dangerous goods involved
must as soon as reasonably practicable report the situation to a
DGO.

Penalty: $50 000.

The regulations may prescribe information to be included in the
report required by subsection (2).

It is adefence to a charge of an offence under subsection (2) to
prove that the person charged honestly and reasonably believed
that another person to whom subsection (2) applies had reported
the event.

Safety management documents

A person commits an offence if —

(@ theregulations require the person to prepare a safety
management document; and

(b) the person does not prepare the document in accordance
with the regulations.

Penalty:

(@ for anindividual, $50 000 or imprisonment for
2 years or both;

(b) for abody corporate, $250 000.
Unlicensed person involved with danger ous goods

In this section —
licence includes an accreditation and a permit.
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s. 12

(2) A person who engages in an activity relating to the storage,
handling or transport of dangerous goods, other than an activity
to which section 12, 13 or 15 applies, commits an offence if —

(@) theregulations require the person to hold alicenceto
engage in the activity; and

(b) the person does not hold alicence under the regulations.
Penalty:

(@ for anindividual, $50 000 or imprisonment for
2 years or both;

(b) for abody corporate, $250 000.

12. Unlicensed possession of danger ous goods
A person who isin possession of dangerous goods commits an
offenceif —

(@ theregulations require the person to have alicence or
permit to possess the dangerous goods; and

(b) the person does not have alicence or permit under the
regulations.

Penalty:

(@ for anindividual, $50 000 or imprisonment for
2 years or both;

(b) for abody corporate, $250 000.

13. Unregistered or unlicensed danger ous goods sites
A person who has the control or management of a dangerous
goods site commits an offence if —
(@ theregulations require the site to be licensed; and
(b) thesiteisnot licensed under the regulations.
Penalty:

(@ for anindividual, $50 000 or imprisonment for
2 years or both;

(b) for abody corporate, $250 000.
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Part 2 General duties as to dangerous goods
s. 14
14. Unlicensed vehicle transporting danger ous goods

(1) A person who, whether as the owner within the meaning of the
Road Traffic Act 1974 of the vehicle or otherwise, uses or
permits or authorises the use of a vehicle to transport dangerous
goods commits an offence if —

(@ theregulations require the vehicleto be licensed to
transport the dangerous goods; and

(b) thevehicleisnot licensed under the regulations.
Penalty:

(@& foranindividual, $50 000 or imprisonment for
2 years or both;

(b) for abody corporate, $250 000.
(2) A person, other than the owner within the meaning of the Road

Traffic Act 1974 of the vehicle, who drives avehicle
transporting dangerous goods commits an offence if —

(@) theregulations require the vehicle to be licensed to
transport the dangerous goods; and

(b) the person knows the vehicleis not licensed under the
regulations.

Penalty: $10 000.
15. Unlicensed driver transporting danger ous goods

(1) A person who employs, engages or permits another person to
drive a vehicle transporting dangerous goods commits an
offenceif —

(@ theregulations require the driver to be licensed to drive
the vehicle; and

(b) thedriver isnot licensed under the regulations.
Penalty:

(@& foranindividual, $50 000 or imprisonment for
2 years or both;

(b) for abody corporate, $250 000.
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General duties as to dangerous goods Part 2

s. 16

(2) A person who isthe owner within the meaning of the Road
Traffic Act 1974 of a vehicle transporting dangerous goods and
who drives the vehicle commits an offence if —

(@) theregulations require the person to be licensed to drive
the vehicle; and

(b) the person isnot licensed under the regulations.
Penalty: $50 000 or imprisonment for 2 years or both.
(3) A person who drives avehicle transporting dangerous goods,

other than in the circumstances described in subsection (2),
commits an offence if —

(@) theregulationsrequire the driver to be licensed to drive
the vehicle; and

(b) the person is not licensed under the regulations.
Penalty: $10 000.

16. Transporting goods too dangerous to transport

A person who transports goods that are prescribed by
regulations to be goods too dangerous to transport commits an
offence.
Penalty:
(@ for anindividual, $50 000 or imprisonment for
2 years or both;

(b) for abody corporate, $250 000.

17. Aggravated offence, penalty for

(1) Inthissection —

aggravated circumstances means circumstances in which,
immediately before or during the commission of the offence, the
offender knew, or ought reasonably to have known, that the
commission of the offence would, or be likely to, endanger —

(@ thesafety or health of aperson (including the offender);
or
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Part 2 General duties as to dangerous goods

s. 17

(b) property or the environment.
(2) A person who commits an offence under any of sections 11
to 16 or the regulations in aggravated circumstancesis liable —

(& foranindividual, to afine of $100 000 or imprisonment
for 4 years or both; or

(b) for abody corporate, to afine of $500 000.
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Dangerous Goods Safety Act 2004
Regulations and codes of practice Part 3

s. 18

18.
@)

2

3)

(4)

()

(6)

(")

(8)

Part 3 — Regulations and codes of practice

Regulations, general matters (Sch. 1)

The Governor may make regulations prescribing all matters that
arerequired or permitted by this Act to be prescribed or are
necessary or convenient to be prescribed for giving effect to the
purposes of this Act.

Without limiting subsection (1), regulations may be made for al
or any of the purposes, or about al or any of the matters, set out
in Schedule 1.

Regulations may create offences and may provide for any such
offence a maximum penalty of —

(@ for anindividual, afine of $10 000 with or without
imprisonment for 10 months;

(b) for abody corporate, afine of $50 000.

Regulations may control an activity by prohibiting it from being
carried out by a person except under alicence or a permit issued
by the Chief Officer to the person.

Regulations may control the possession of dangerous goods by a
person by prohibiting it except under alicence or a permit
issued by the Chief Officer to the person.

Regulations may control the possession, storage, handling or
transport of particular dangerous goods by prohibiting them
from being possessed, stored, handled or transported unless the
goods are authorised by the Chief Officer.

Regulations may control the use of a place by prohibiting it
from being used unlessit is licensed by the Chief Officer.

Regulations may control the use of athing or the use of plant or
equipment, by prohibiting it from being used unlessitis
authorised by the Chief Officer.
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Part 3 Regulations and codes of practice

s. 19

(90 Regulations may control the use of avehicle, by prohibiting it
from being used unlessit is licensed by the Chief Officer.

(10) Regulations may be made in relation to areserve (within the
meaning of the Land Administration Act 1997) on which
activities relating to the storage, handling or transport of
dangerous goods are carried out, but the regulations must not be
inconsistent with that Act and in particular with —

(@ theorder in effect under section 41 of that Act in
relation to the reserve; and

(b) any management order in effect under section 46 of that
Act in relation to the reserve.

19. Regulations may adopt codesor legidlation

(1) Inthissection —

code means a code, standard, rule, specification or other
document, made in or outside Australia, that does not by itself
have legidative effect in this State;

subsidiary legislation includes rules, regulations and
instructions.

(2) Regulations may adopt, either wholly or in part or with
modifications —

(@) any code; or

(b) any subsidiary legislation made, determined or issued
under any other Act or under any Act of the
Commonwealth, another State or a Territory.

(3) If theregulations adopt a code or subsidiary legidation, itis
adopted as in force from time to time unless the regul ations
specify that a particular text is adopted.

(4) If theregulations adopt a code or subsidiary legidation, the
Chief Officer must —

(@ ensurethat acopy of the code or subsidiary legidlation,
including any amendments made to it from time to time
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s. 20

20.
D)

2

3)

(4)
(5)

that have been adopted, is available, without charge, for
public inspection;

(b) publish anotice in the Gazette giving details of where
such documents may be inspected or obtained; and

(c) if theregulations adopt a code or subsidiary legislation
asin force from time to time and the code or subsidiary
legislation is subsequently amended, publish in the
Gagzette a notice of the amendment.

Codes of practice, approval of

For the purpose of providing practical guidance to persons
engaged, directly or indirectly, in storing, handling or
transporting dangerous goods, the Minister may approve any
code of practice asin force from timeto timeor asinforcea a
particular time.

A code of practice —

(@ may consist of any code, standard, rule, specification or
provision relating to the storage, handling or transport of
dangerous goods published by a body recognised as
having an expertise on the subject; and

(b) may incorporate by reference any other such document
asin force from timeto time or asin force at a particular
time.

The Minister may approve any revision of the whole or any part
of a code of practice.

The Minister may cancel the approval of a code of practice.

The Chief Officer must —

(& publish ancticein the Gazette giving details of any
approval or cancellation made under this section;

(b) ensurethat a copy of every approved code of practice,
including any revision of the code and any document
incorporated in it by reference, is available, without
charge, for public inspection; and
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Part 3 Regulations and codes of practice

s. 20

(c) publish anoticein the Gazette giving details of where
such documents may be inspected or obtained.

(6) An approval or cancellation made under this section comes into
force on the day on which notice of it is published in the Gazette
or on alater date specified in the notice.

(7) A code of practice approved under this section is aregulation
for the purpose of section 42 of the Interpretation Act 1984.

(8) A personisnot liableinany civil or crimina proceeding only
because the person has not complied with a provision of an
approved code of practice.
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s. 21

Part 4 — Exemptions

21. Exemption may be granted by Minister

(1) TheMinister, by order published in the Gazette, may exempt —

@
(b)

(©)
(d)

a specified place, vehicle or thing, or a specified class of
places, vehicles or things;

a specified activity relating to the storage, handling or
transport of dangerous goods, or a specified class of
such activities,

specified dangerous goods, a specified class of
dangerous goods or all dangerous goods;

a specified person or a specified class of person,

from all or specified provisions of the regulations.

(2) Anexemption granted under subsection (1) may be granted
indefinitely or for a specified period.

(3 TheMinister, by order published in the Gazette, may amend or
cancel an exemption granted under subsection (1).

(4) Section 42 of the Interpretation Act 1984 appliesto an order
made under this section asif the order were regulations.

22. Exemption may be granted by Chief Officer

(1) The Chief Officer, in writing, may exempt —

@
(b)

(©)
(d)

a specified place, vehicle or thing, or a specified class of
places, vehicles or things;

a specified activity relating to the storage, handling or
transport of dangerous goods, or a specified class of
such activities;

specified dangerous goods, a specified class of
dangerous goods or all dangerous goods;

a specified person or a specified class of person,

from a specified provision of the regulations.
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s. 23

(2) The Chief Officer must not grant an exemption under
subsection (1) unless satisfied —

(@ that circumstances exist in which it is not reasonably
practicable to comply with the specified provision of the
regulations; and

(b) that the exemption —

(i) would not result in an increased risk to people,
property or the environment from dangerous
goods; and

(i)  would not cause unnecessary administrative or
enforcement difficulties.

(3 Anexemption granted under subsection (1) must be granted for
a specified period.

(4) The Chief Officer, in writing, may amend or cancel an
exemption granted under this section.

23. General provisions

(1) Inthissection—
exemption means an exemption granted under this Part;

national scheme means a scheme involving substantially
uniform laws that operate in amagjority of Australian
jurisdictions.

(2) Anexemption may be granted on an application to, or on the
initiative of, the Minister or the Chief Officer, asthe case
requires.

(3 Anexemption may be granted subject to specified conditions.

(4) If an exemption is granted subject to a specified condition, the
exemption has no effect at any time when the condition is being
contravened.

(5) Indeciding whether to grant an exemption under this Part from
aregulation operating as part of anational scheme, the Minister
or the Chief Officer, asthe case requires, should take into
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S. 24

(6)

(")

(8)

(9)

24,

account the effect the exemption would have on the operation of
the scheme.
If an exemption is granted to a specified person —
(& it must be given to the person; and
(b) it comesinto operation on the day it is given to the
person or on alater date specified in the exemption.
If an exemption is not granted to a specified person —
(8 it must be published in the Gazette; and
(b) it comesinto operation on the day on whichitisso
published or on alater date specified in the exemption.

The Chief Officer must keep aregister of every exemption
granted and make the register available, without charge, for
public inspection.

If an exemption from aregulation operating as part of anational
schemeis granted to a specified class of persons or for longer
than 6 months the Chief Officer must notify the appropriate
authorities in the other Australian jurisdictions.

Conditions of an exemption, failing to comply with

A person to whom an exemption granted under this Part applies
who contravenes any condition to which the exemptionis
subject commits an offence.

Penalty:

(@ for anindividual, $10 000 or imprisonment for
10 months or both;

(b) for abody corporate, $50 00O0.
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25.
D)

(2)

3)

26.

(1)

2
3)

(4)

Part 5— Administration

Divison 1 — Chief Danger ous Goods Officer

Chief Danger ous Goods Officer, appointment and functions

In this section —

departmental officer means a public service officer (as defined
in section 3 of the Public Sector Management Act 1994) in the
department that principally assists the Minister with the
administration of this Act.

The Minister, by a notice in the Gazette, isto designate a
departmental officer as the Chief Dangerous Goods Officer for
the purposes of thisAct.

The Chief Officer —

(@ hasand may perform all the functions of a DGO; and

(b)  when performing those functions, has al the immunities
of aDGO.

Chief Officer may delegate

The Chief Officer may delegate to a DGO any power or duty of
the Chief Officer under another provision of this Act other than
the powers and duties in sections 48 and 54.

The delegation must be in writing signed by the Chief Officer.

A DGO exercising or performing a power or duty that has been
delegated under this section, isto betakento do soin
accordance with the terms of the delegation unless the contrary
is shown.

Nothing in this section limits the ability of the Chief Officer to
perform afunction through an officer or agent.
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Division 2— Danger ous goods officers

27. Danger ous goods officers, appointment and extent of powers

(1) The Chief Officer, by notice in the Gazette, may appoint
persons, or aclass of persons, to be dangerous goods officers.

(2) The appointment of a DGO may specify that the appointment is
subject to conditions or restrictions relating to —

(@ thefunctionsthat may be performed by the DGO; or

(b) when, where and in what circumstances the DGO may
perform the functions of a DGO.

28. | dentification cards

(1) The Chief Officer must issue an identification card containing
details prescribed by the regulations to each DGO.
(20 A DGO should —

(@ carry hisor her identification card while performing
functions under this Act; and

(b) ifitispracticableto do so, produce it before exercising a
power of a DGO under this Act.

(3 A person who has been issued with an identification card and
who ceases to be a DGO must return the card to the Chief
Officer as soon as practicable.

(4) A person who contravenes subsection (3) without reasonable
excuse, the onus of proving which is on the person, commits an
offence and is liable to a fine of $400.

29. Licencesetc. under this Act not required

A provision of this Act that requires a person —

(& tohold alicence, permit or accreditation in order to
handle, store or transport dangerous goods; or

(b) totransport dangerous goodsin avehicle licensed to do
g)i

does not apply to a DGO in the course of duty.
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30.
N

2
3)

(4)

31

32
@

(2)

3)

(4)

Division 3— General
Minister may delegate

The Minister may delegate to the Chief Officer any power or
duty of the Minister under another provision of this Act, other
than the powers in sections 21 and 25.

The delegation must be in writing signed by the Minister.

The Chief Officer exercising or performing a power or duty that
has been delegated under this section, isto be taken to do so in
accordance with the terms of the delegation unless the contrary
is shown.

Nothing in this section limits the ability of the Minister to
perform afunction through an officer or agent.

Police officers’ powers and immunities

A police officer —
(@ hasand may exercise al the powers of a DGO; and

(b) when exercising those powers, has all the immunities of
aDGO.

I mmunity from tortious liability

In this section —
official means the Minister or a DGO.

In this section, areference to the doing of anything includes a
reference to an omission to do anything.

An action in tort does not lie against an official for anything that
the official has done, in good faith, in the performance or
purported performance of afunction under this Act.

The protection given by subsection (3) applies even though the
thing done as described in that subsection may have been
capable of being done whether or not this Act has been enacted.
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(5) TheCrownisalsorelieved of any liability that it might
otherwise have had for another person having done anything as
described in subsection (3).

As at 05 Jun 2009 Version 01-a0-01 page 23

Extract from www.slp.wa.gov.au, see that website for further information



Dangerous Goods Safety Act 2004

Part 6
Division 1
s. 33

Investigation and enforcement
Preliminary

Part 6 — Investigation and enfor cement

Divison 1 — Preliminary

33. Termsused

In this Part, unless the contrary intention appears —
dwelling means —

(@

(b)

abuilding, structure or tent, or a part of a building,
structure or tent, that is ordinarily used for human
habitation; or

amobile home,

and it does not matter that it is uninhabited from time to time;
enforcement purposes means the purposes of —

(@
(b)

(©)
(d)

(€)

searching for dangerous goods;

investigating a dangerous goods incident or a dangerous
situation;

investigating whether this Act is being contravened;

searching for and seizing or otherwise obtaining
evidence of a contravention of this Act;

giving notices under Division 5;

entry warrant means an entry warrant issued under Division 3;
mobile home means a vehicle —

@
(b)

that is ordinarily used for human habitation; and

that is permanently or semi-permanently stationary in a
single location;

place means any land, building, structure, tent or dwelling, or a
part of any land, building, structure, tent or dwelling, but does
not include a vehicle unlessit is a mobile home.
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Division 2 — Investigative powers
34. Obtaining identifying particulars

The offices of Chief Officer and DGO are each prescribed for
the purposes of the Criminal Investigation (Identifying People)
Act 2002 and any holder of either of those offices may exercise
the powersin Part 3 of that Act.

35. Entering, inspecting and sear ching places

(1) If aDGO suspects on reasonable grounds that —
(@ there are dangerous goods at a place;

(b) aplace hasbeen, isbeing, or islikely to be, used to store
or handle dangerous goods;

(c) adangerous goodsincident has occurred, or that a
dangerous situation exists, at a place; or

(d) thereisevidence of acontravention of thisAct at a
place,
the DGO may —

(e) if the placeisadwelling, enter it for enforcement
purposes only if —
(i) theoccupier consents,
(i) the DGO has an entry warrant for it; or

(iii)  the DGO suspects on reasonable grounds that a
dangerous goods incident has occurred, or a
dangerous situation exists, in the dwelling;

(f) if the placeis not adwelling, enter it for enforcement
purposes without an entry warrant.

(2) If aDGO entersaplace, the DGO must —

(@ if requested to do so by the occupier, give the occupier a
copy of the entry warrant for the place or, if no such
warrant exists, a notice in an approved form about the
entry; or
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3)

36.
N

(2)

37.
D)

(b) if the occupier is not there, leave a copy of the entry
warrant or, if no such warrant exists, anoticein an
approved form about the entry, at the place for the
occupier.

On entering a place under this Part without a warrant, a DGO
must take reasonable measures to inform the occupier of the
DGO’ s presence.

Stopping, entering, searching and inspecting vehicles

If a DGO suspects on reasonable grounds that in respect of a
vehicle that is not a mobile home —

(@) there are dangerous goodsin or on the vehicle;

(b) thevehicle has been, isbeing, or islikely to be, used to
transport dangerous goods;

(c) thevehicle hasbeen or isinvolved in a dangerous goods
incident or a dangerous situation; or

(d) thereisevidence of acontravention of thisActinor on
the vehicle,

the DGO may stop, detain and enter it for enforcement
purposes.

A DGO may give directions to the person who is, or who
apparently is, in charge of avehiclein order to facilitate
exercising the power in subsection (1), including directions that
reguire the vehicle to be searched or inspected at a specified
date, time or place.

Seizing samples, evidence etc.
If a DGO suspects on reasonable grounds that there has been a
contravention of this Act, the DGO may seize —

(@) any dangerous goods involved, or a sample of them, and
any container or vehicle in which they are being stored
or transported; and

(b) any thing that is or may afford evidence of the
contravention.
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(2) If aDGO suspects on reasonable grounds —

(@) that any substance or thing may be dangerous goods or
an ingredient of dangerous goods; or

(b) that any thing may have been in contact with dangerous
goods,
the DGO, for enforcement purposes, may seize the substance, a
sample of it, or the thing, or may direct —
(c) aperson in possession of the substance or thing; or
(d) the personin charge, or apparently in charge of, a place
or vehicle where the substance or thing is situated,

to give the DGO the substance, a sample of it, or the thing, as
the case requires.

(3) Thedirection may specify when and where the substance, a
sample of it, or the thing isto be given to aDGO.

(4) A DGO who has seized or been given dangerous goods, a thing,
substance or sample under this section —

(& must give the person who wasin possession of it a
receipt for it in an approved form; and

(b) may, for forensic purposes, submit it to an examination
or to testing.

38. Obtaining records

(1) Inthissection —

relevant record means a record that contains information about
the storage, handling or transport of dangerous goods or that is
required to be kept under this Act or that contains information
that isrelevant to a contravention of this Act.

(20 A DGO, for enforcement purposes, may —

(@) seizeor copy arecord that the DGO suspects on
reasonable grounds is arelevant record; or
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(b) direct aperson to give the DGO such arecord or a copy
of it.

(3 Thedirection may specify the date, time and place where the
record or copy isto be given to aDGO.

(4) If aDGO seizesor isgiven arecord, the DGO must if
practicable allow a person who is otherwise entitled to
possession of it to have reasonable accessto it.

39. Asking questions

(1) A DGO, for enforcement purposes, may direct a person to
answer questions.

(2) A personisnot excused from answering a question on the
ground that the answer to the question might tend to incriminate
the person, but except in the case of a body corporate —

(@) theanswer to the question; or
(b) any information, record or thing obtained as a direct
consequence of the answer to the question,

is not admissible in evidence against the person in criminal
proceedings other than proceedings for an offence against
section 55(3).

40. Restricting access to sites of danger ous goods incidents and
dangerous situations
(1) Inthissection—

unauthorised person, in relation to arestricted access site,
means any person other than —

(@ aDGO, apoalice officer, or an officer or employee of the
Fire and Emergency Services Authority of Western

Australia; or
(b) aperson authorised by a person referred toin
paragraph (a).
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2

3)

(4)

()

(6)

(7)

(8)

If a DGO reasonably suspects that a dangerous goods incident
has occurred, or that a dangerous situation exists, at a place and
that it is necessary to isolate the place for the purposes of —
(8 investigating and dealing with the incident or situation;
or

(b) ensuring that people or property will not be endangered,

the DGO may establish arestricted access site that includes the
place and, if necessary, an area around it.

In order to establish arestricted access site, a DGO must take
reasonabl e measures to notify people of the existence and
boundaries of the site.

The area of arestricted access site must not be greater than is
reasonably necessary for the purposes for which it is
established.

The boundaries of arestricted access site may be altered at any
time.

A DGO must disestablish arestricted access site when the
purposes for which it was established cease to exist.

While arestricted access site is established, aDGO may remain
at the site and take reasonable measures, including giving
orders —

(8 tosecurethe site against, and to prevent, unauthorised
entry or disturbance;

(b) to remove an unauthorised person from the site; or
(c) if thereisavehicle at the site, to prevent the vehicle
from being moved.
While arestricted access site is established, an unauthorised
person must not, without reasonable excuse, enter it.
Penalty: $10 000.
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(90 Whilearestricted access site is established, an unauthorised
person must not, without reasonable excuse, disturb any thing at
the site.

Penalty: $10 000.

Division 3— Entry warrants

41. Term used: JP
In this Division —
JP stands for Justice of the Peace.

42. Applying for an entry warrant

(1) A DGO may apply to aJP for an entry warrant authorising the
entry of a place or vehicle for enforcement purposes.

(20 A DGO may apply for an entry warrant for a place or vehicle
even if, under Division 2, the DGO may enter the place or
vehicle without an entry warrant.

(3) The application must be made in accordance with section 43 and
must —

(@ describe with reasonable particularity the place or
vehicle to be entered;

(b) state one or more of the following —

(i) that the DGO suspects there are dangerous goods
at the place;
(i)  that the DGO suspects the place hasbeen or is
being used to store or handle dangerous goods;
(iii)  that the DGO suspects the vehicle has been or is
being used to transport dangerous goods,
(iv) that the DGO suspectsthereis, or islikely to be

in the 72 hours after the time of the application,
dangerous goods at the place or in the vehicle; or
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(v) that the DGO suspectsthereis, or islikely to be
in the 72 hours after the time of the application,
at the place or in the vehicle evidence of a
contravention of thisAct,

and the grounds for the suspicion;

(c) describe with reasonable particularity the enforcement
purposes for which entry to the place or vehicleis
required and the evidence or dangerous goods to be
searched for (if any);

(d) if acontravention or likely contravention of thisActis
suspected, specify the provision of this Act concerned;

(e) if efforts have been made to obtain consent to enter the
place or vehicle, state the results of those efforts;

(f) if no effort to obtain such consent have been made, state
why no effort was made; and

(g) statefor how long the DGO believes the warrant should
remain in force.

43. Applications, how they areto be made

(1) Inthissection —
application means an application for an entry warrant.
(2) A referencein this section to making an application includes a
reference to giving information in support of the application.
(3 An application must be made in person before a JP unless —
(@ thewarrant is needed urgently; and
(b) the applicant reasonably suspectsthat a JP is not
available within a reasonabl e distance of the applicant,
in which case —
(c) it may be made to a JP by remote communication; and

(d) the JP must not grant it unless satisfied about the matters
in paragraphs (a) and (b).
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(4) Anapplication must be made in writing unless —
(& theapplication is made by remote communication; and
(b) itisnot practicable to send the JP written material,

in which case —
(c) it may be made orally; and

(d) the JP must make awritten record of the application and
any information given in support of it.

(5) An application must be made on oath unless —
(& theapplication is made by remote communication; and

(b) itisnot practicable for the JP to administer an oath to
the applicant,

in which case —
(c) it may be madein an unsworn form; and

(d) if the JPissues an entry warrant, the applicant must as
soon as practicable send the JP an affidavit verifying the
application and any information given in support of it.

(6) If onan application made by remote communication a JP issues
an entry warrant, the JP must if practicable send a copy of the
original warrant to the applicant by remote communication, but
otherwise —

(@ the JP must send the applicant by remote communication
any information that must be set out in the warrant;

(b) theapplicant must complete aform of awarrant with the
information received and give the JP a copy of the form
as soon as practicable after doing so; and

(c) theJP must attach the copy of the form to the original
warrant and any affidavit received from the applicant
and make them available for collection by the applicant.

(7) Thecopy of the original warrant sent, or the form of the warrant
completed, as the case may be, under subsection (6) has the
same force and effect asthe original warrant.
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(8) If an applicant contravenes subsection (5)(d) or (6)(b), any
evidence obtained under the entry warrant is not admissiblein
proceedings in a court.

44, I ssuing an entry warrant

(1) On an application made under sections 42 and 43, a JP may
issue an entry warrant if satisfied that, in respect of the matters
in section 42(3) on which the applicant is required to have a
suspicion, there are reasonable grounds for the applicant to have
that suspicion.

(2) Anentry warrant must contain this information —

(@) areasonably particular description of the place or
vehicleto which it relates;

(b) areasonably particular description of the enforcement
purposes for which entry to the place or vehicleis
authorised and of the evidence or dangerous goods to be
searched for (if any);

(c) if acontravention or likely contravention of thisAct is
suspected, the provision of this Act concerned;

(d) theperiod, not exceeding 7 days, in which it may be
executed;

(e) thedate and time when it was issued.

45, Effect of entry warrant

(1) Anentry warrant has effect according to its content and this
section.

(2) Anentry warrant may be executed by any DGO.

(3) Anentry warrant must be executed between 6 am. and 9 p.m.
unless the DGO executing it suspects on reasonabl e grounds
that —

(@ if the warrant were executed during those hours, the
purposes for which it was obtained would be frustrated;
or
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(b) adangerous goods incident has occurred, or a dangerous
Situation exists, at the place or in the vehicle to be
entered.

(4) If inthe course of executing an entry warrant a DGO by chance
finds athing that is not specified in the warrant and that the
DGO suspects on reasonable grounds is —

(@ dangerous goods; or
(b) evidence of acontravention of this Act,

the DGO may seize the thing if the DGO reasonably suspects it
is necessary to do so for one or more of these purposes —

(c) to prevent the thing from being concealed, damaged,
destroyed, interfered with or lost;

(d) topreservethething'sevidentiary value;
(e) tosubmit the thing to an examination or to testing;

(f) to prevent the thing being used in the commission of an
offence against this Act.

Division 4 — Audits of danger ous goods sites

46. Audit may bedirected by Chief Officer

(1) Inthissection —

approved auditor, in relation to an audit, means a person
approved by the Chief Officer under subsection (5);

audit includes an investigation.

(2) The Chief Officer may direct a person who isinvolved in the
control or management of a dangerous goods site to engage and
pay for an approved auditor to conduct an audit into and report
to the Chief Officer about al or any of the following —

(@ therisk to people, property or the environment from
dangerous goods on the site;

(b) the safety of the whole or a part of the site, or of any
building, structure, plant, equipment or thing on the site,
or of any activities on the site;
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(c) theadequacy and effectiveness of any safety
management document relating to the site;

(d) adangerous goods incident or a dangerous situation on
the site.
(3) Thedirection must —
(@) statethereasons for and the objectives of the audit;
(b) specify the mattersin subsection (2) to be audited; and
(c) setadateon or beforewhich the report isto be given to
the Chief Officer.

(4) The Chief Officer may at any time amend or cancel adirection
given under this section.

(5 For the purposes of this section the Chief Officer may approve a
person as an auditor in relation to an audit if the Chief Officer is
satisfied the person —

(@ hasquadlifications and experience that are appropriate to
the audit;

(b) isindependent of the site where the audit isto be
conducted and of any business conducted there; and

(c) isableto conduct the audit and to prepare areport in
accordance with the direction given as to the audit.

Division 5— Remedying dangerous and other situations

47. Remediation notice

(1) A DGO may give aperson aremediation notice if the DGO
suspects on reasonable grounds one or more of the following
matters —

(@) that the person has contravened this Act in
circumstances that make it likely that the contravention
will be repeated;

(b) that the person is contravening, or is about to
contravene, this Act;
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(©)

(d)

(€)

(f)

that a dangerous goods incident has occurred at a place
or in or on avehicle and that the person isinvolved in
the control or management of the place or vehicle;

that thereisor is about to be at aplace, or in or on a
vehicle, a dangerous situation and that the person is
involved in the control or management of the place or
vehicle;

that the whole or a part of the site, or of any building,
structure, plant, equipment or thing on the site, or that
any activity on the site, is unsafe;

that the person is under a duty to prepare a saf ety
management document and that the document has not
been prepared properly, or isinadequate or ineffective.

(2) A remediation notice must —

(@
(b)

(©)
(d)
(€)
(f)
(9
(h)

be in writing;

identify the person to whom it is directed, whether by
name or a sufficient description;

state which of the matters in subsection (1) are
suspected;

if acontravention of a provision of this Act is suspected,
specify the provision concerned and the grounds for the
suspicion;

specify the measures that the person must take;

if the measures relate to a place or vehicle, specify the
place or vehicle;

if the measures relate to specific dangerous goods, plant
or equipment, specify the goods, plant or equipment;

specify adate that is at least 7 days after the date of the
notice on or before which the measures are to be taken,
unless the Chief Officer has given an approval under
section 48(1); and

explain the effect of sections 49 and 54.
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3)

(4)

(5)

(6)
(")

The measures specified in a remediation notice must be ones
that are reasonably necessary to —

(& remedy the matter suspicion of which has given riseto
the notice; and

(b) ensurethe safe storage, handling or transport of the
dangerous goods involved.
Without limiting subsection (3), the measures may include —

(& requiring a person who has the control or management
of aplace —

(i) tostop storing or handling all or specific
dangerous goods at the place;

(if)  to stop the operation of all or specific plant or
equipment at the place;

(iii)  toisolate the place or a part of the place;

(b) requiring a person who has the control or management
of avehicle to stop using it to transport all or specific
dangerous goods,

for a specified period or until a specified event.

In the case of an unoccupied place or unattended vehicle, a
remediation notice may be given to the person concerned by
fixing it securely to the place or vehicle in a conspicuous
position.

A DGO may at any time cancel or amend a remediation notice.
A person who has been given aremediation notice must comply
with it.
Penalty:

(@ for anindividual, $10 000;

(b) for abody corporate, $50 000.
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48.

(D)

(2)

3)

49.

)

2

Chief Officer may approve earlier or immediate compliance
with remediation notice

If the Chief Officer is of the opinion that the measures specified
in aremediation notice should be taken —

(@) onor before adate that islessthan 7 days after the date
of the notice; or

(b) immediately,

in order to avert a dangerous situation, the Chief Officer may
approve of the notice being issued or amended so as to require
the measures to be taken —

(c) onor beforeadate that islessthan 7 days after the date
of the notice; or

(d) immediately.

The Chief Officer must give the person to whom aremediation
notice is given written reasons for any opinion formed under
subsection (1).

If the Chief Officer approves of anotice being issued or
amended so as to require the measures to be taken immediately,
aDGO must remain at any place where the measures are to be
taken until the person to whom the notice is directed has been
given the notice or amended notice.

Contravention of remediation notice, action by DGO

If aremediation notice has been given to a person and the
person has not complied with it, a DGO may take the measures
specified in the notice.
For the purposes of subsection (1), aDGO may —

(@) enter and take possession of a place or vehicle;

(b) seize, move or destroy or otherwise dispose of any
dangerous goods, and

(c) takeany other action that is reasonably necessary and
incidental.
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(3) A DGO’s powers under this section are in addition to the other
powers of aDGO under this Act.

(4) The Crown may recover from a person who did not comply with
aremediation notice, as adebt in a court of competent
jurisdiction, the reasonable costs and expenses incurred by a
DGO, or any person acting at the request of aDGO, in
exercising the powers under this section.

50. Dangerous situation, emer gency remedial measures

(1) If aDGO suspects on reasonable grounds —

(@
(b)

that a dangerous situation exists; and

that immediate measures are needed in order to identify,
assess, reduce, eliminate or avert the risk to people,
property or the environment from the dangerous goods
involved in the situation,

the DGO may take the measures.

(2) Forthe
(@
(b)

(©)

(d)
(€)

purposes of subsection (1), aDGO may —
enter and take possession of a place or vehicle;

seize, move or destroy or otherwise dispose of any
dangerous goods,

cordon off or prevent people other than those authorised
by a DGO from entering an area where the dangerous
situation exists;

direct people to leave or not to enter an area where the
dangerous situation exists,

take any other action that is necessary and incidental.

(3 A DGO's powers under this section are in addition to the other

powers

of aDGO under this Act and may be exercised whether

or not a remediation notice has been given to any person.
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51.
D)

(2)

3

(4)

Recovering costs of gover nment action

In this section —

government agency means any body, whether incorporated or
not, a DGO or any other holder of an office, post or position,
being a body or office, post or position that is established or
continued under awritten law for a public purpose.

If a government agency takes measures, whether under

section 50 or otherwise, to deal with a dangerous goods incident
or a dangerous situation, the Crown or the agency may recover,
asadebt in a court of competent jurisdiction, such of the costs
and expenses incurred in taking the measures as were
reasonably incurred.

The costs and expenses are recoverable jointly or severally
from —

(@) the person who was the owner of the dangerous goods at
the time of the dangerous goods incident or dangerous
situation;

(b) the person who wasin control or possession of the
dangerous goods at the time of the incident or situation;

(c) the person who caused the incident or situation;

(d) if theincident occurred or the Situation arose while the
dangerous goods were being transported, the person
responsible, otherwise than as an employee, agent or
subcontractor of another person, for the transport of the
dangerous goods.

The costs and expenses are not recoverable from a person who
proves that —

(@ thedangerous goodsincident or dangerous situation was
due to the act or default of another person;

(b) the person took all reasonably practicable measuresto
prevent the incident or situation; and
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(c) theincident or situation was not attributable to an
employee, agent or subcontractor of the person.

(5 Therecovery of costs and expenses incurred by one government
agency as aresult of a dangerous goods incident or dangerous
situation does not preclude the recovery of costs and expenses
incurred by another government agency as aresult of the
incident or situation.

(6) Thissection does not affect aright to recover costs or expenses
that exists apart from this section, but a government agency is
not entitled to recover, in respect of the same costs or expenses,
an amount under this section and an amount in proceedings
founded on other rights.

(7) In proceedings under this section, a document apparently signed
by the chief executive officer of a government agency
specifying details of the costs and expenses incurred by the
agency as aresult of adangerous goods incident or dangerous
situation is, in the absence of evidence to the contrary, proof of
the detail s specified.

Division 6 — General
52. Directions, general matters

(1) A direction may be given under this Part orally or in writing.

(2) A direction given orally must be confirmed in writing within
2 working days after it is given, unless within that period itis
complied with or cancelled.

(3) Failureto comply with subsection (2) does not invalidate the

direction.
53. Ancillary powersand duties
(1) Thissection appliesin relation to the exercise of a power under
this Part.
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2

3)

(4)

()

(6)

(7)

(8)

(1)

2

3)

A DGO may record the exercise of a power, including by
making an audiovisual recording.

A DGO exercising the power may authorise as many other
people to assist in executing the power as are reasonably
necessary in the circumstances.

In exercising the power a DGO, and any person assisting a
DGO, may use any force that is reasonably necessary in the
circumstances.

A DGO who seizes any thing may take reasonable measures to
prevent the thing being concealed, lost, damaged or destroyed.

If it is not practicable to move any thing that has been seized, a
DGO may do whatever is reasonably necessary to secure it
where it is Situated and to notify people that it is under seizure.

A person must not, without a DGO’ s approval, interfere or deal
with any thing that the person knows, or ought reasonably to
know, has been seized by a DGO.

Penalty: $5 000.
After entering a place or vehicle, aDGO must take reasonable

stepsto return it to the condition it was in immediately before
the entry.

Review by Chief Officer

In this section —

direction means a direction given by a DGO under this Part
other than section 39;

notice means a remediation notice given under section 47.
The Chief Officer on his or her own initiative may inquire into

the circumstances relating to a direction or notice and review it,
and after doing so, may amend, suspend, cancel or confirm it.

A person who has been given adirection or a notice may request
the Chief Officer to review it.
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(4)

()

(6)

(7)

(8)

55.
@)

2

3)

(4)

()

Such arequest must be in writing and must be made before the
time for complying with the direction or notice expires or before
such later date as the Chief Officer may allow.

On receiving such arequest the Chief Officer may suspend the
direction or notice pending making a decision under
subsection (6).

On receiving such arequest the Chief Officer must inquire into
the circumstances relating to the direction or notice and review
it, and after doing so, may amend, suspend, cancel or confirm it.

If the Chief Officer amends adirection or noticeit has effect
accordingly.

If the Chief Officer reviews adirection or notice at the request
of aperson, the Chief Officer must give the person written
advice of the decision on the review and the reasons for the
decision.

Offences

A person who does not comply with a direction given by the
Chief Officer or aDGO under this Part commits an offence.

A person who obstructs a DGO or a person assisting a DGO in
the exercise of apower under this Act commits an offence.

A person who, having been directed by a DGO under this Part
to answer a question or to give a DGO arecord, givesa DGO
information that the person knows isfalse or miseadingin a
material particular commits an offence.

It is adefence to a charge under this section to prove that the
person charged had a reasonable excuse.
The penalty for an offence under this section is—

(@ for anindividual, $10 000;

(b) for abody corporate, $50 00O.
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(2)

3)

(4)

()

Part 7— Legal proceedings
I nfringement notices

In this section —

authorised person means a person appointed under
subsection (10) to be an authorised person for the purposes of
the subsection in which the term is used.

A DGO who has reason to believe that a person has committed a
prescribed offence against the regulations may, within 60 days
after the aleged offence is believed to have been committed,
give an infringement notice to the alleged offender.

An infringement notice isto be in the form prescribed by
regulationsand isto —

(@ contain adescription of the alleged offence;

(b) advisethat if the aleged offender does not wish to be
prosecuted for the alleged offence in a court, the amount
of money specified in the notice as being the modified
penalty for the offence may be paid to an authorised
person within a period of 28 days after the giving of the
notice; and

(c) inform the aleged offender asto who are authorised
persons for the purposes of receiving payment of
modified penalties.

In an infringement notice the amount specified as being the
modified penalty for the offence referred to in the notice isto be
the amount that was the modified penalty prescribed by
regulations at the time the alleged offence is believed to have
been committed.

An authorised person may, in aparticular case, extend the
period of 28 days within which the modified penalty may be
paid and the extension may be allowed whether or not the
period of 28 days has elapsed.
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(6)

(7)

(8)

9)

(10)

(11)

57.

If the modified penalty specified in an infringement notice has
been paid within 28 days or such further time asis alowed and
the notice has not been withdrawn, the bringing of proceedings
and the imposition of penalties are prevented to the same extent
asthey would be if the alleged offender had been convicted by a
court of, and punished for, the aleged offence.

An authorised person may, whether or not the modified penalty
has been paid, withdraw an infringement notice by sending to
the aleged offender a notice in the form prescribed by

regul ations stating that the infringement notice has been
withdrawn.

If an infringement notice is withdrawn after the modified
penalty has been paid, the amount of the modified penalty isto
be refunded.

Payment of a modified penalty is not to be regarded as an
admission for the purpose of any proceedings, whether civil or
criminal.

The Chief Officer may, in writing, appoint persons or classes of
persons to be authorised persons for the purposes of

subsections (3), (5) or (7), but a DGO who gives an
infringement notice is not eligible to be an authorised officer for
the purposes of any of those subsections in relation to that
notice.

Regulations made for the purposes of this section must not
prescribe an offence for the purposes of this section if the
offence is punishable by imprisonment.

[ Section 56 amended by No. 84 of 2004 s. 80.]

Prosecutions, who may commence

A prosecution for an offence against this Act may only be
commenced by the Chief Officer or a person authorised to do so
by the Chief Officer.
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58. Evidentiary matters
(1) Inproceedingsfor an offence against this Act, an allegation in
the prosecution notice of any of the following mattersis, in the
absence of evidence to the contrary, taken to be proved —
(8 that the prosecutor is authorised to commence the
prosecution;
(b) that at a specified time a specified substance or article
was dangerous goods;
(c) that at aspecified time a specified substance or article
was dangerous goods of a specified classification;
(d) that at a specified time a person was or was not the
holder of alicence, permit or accreditation under this
Act;
(e) that at aspecified time particular dangerous goods were
not authorised under this Act;
(f) that at a specified time a place was not licensed or
registered under this Act;
(g) that at aspecified time athing, or particular plant or
equipment, was not authorised under this Act;
(h) that at a specified time a vehicle was not licensed under
thisAct;
(i) that at aspecified time a person had not been granted an
exemption under this Act;
() that at aspecified time a person held a specified office.
(2) Inproceedingsfor an offence against this Act a notice, licence,
permit, registration, approval or exemption, issued under this
Act, including the conditions applying to any such thing, may be
proved by tendering a copy of it certified by the Chief Officer to
be atrue copy of the original.
(3) Inproceedingsfor an offence against this Act, production of a
copy of —
(@ acodethat has been adopted by the regulations; or
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(4)

()

(6)

(7)

)

)

(b) acode of practice that has been approved under
section 20,

certified by the Chief Officer as atrue copy as at any date or
during any period is proof of the contents of the code of practice
or code as at that date or during that period.

A copy of arecord obtained by a DGO under section 38(2) is
admissiblein evidenceiif it is certified by the DGO as having
been obtained under that section.

Unless the contrary is proved, it isto be presumed that a
document purporting to have been signed by the Minister, the
Chief Officer or aDGO was signed by a person who at the time
was the Minister, the Chief Officer or aDGO, as the case may
be.

Unless the contrary is proved, it isto be presumed that a
document purporting to have been signed by a del egate of the
Minister or the Chief Officer was signed by a person who at the
time was such a delegate and was authorised to sign it.

This section isin addition to and does not affect the operation of
the Evidence Act 1906.

[ Section 58 amended by No. 84 of 2004 s. 80.]

Presumptions asto the contents of containers etc.

In this section —

label, in relation to a container or vehicle, means any |abel,
marking, placard or other information on the container or
vehicle.

If the label on a container or vehicle states or indicates that it
contains dangerous goods then, in proceedings for an offence
against thisAct, it isto be taken, in the absence of evidence to
the contrary —

(@ that the container or vehicle contains dangerous goods of
the description and in the quantity stated on the label;
and
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(2)

3

(4)

(b) that al other information on the label, or any other |abel
on the container or vehicle, about the dangerous goodsis
true.

Corporations or employers, conduct on behalf of

In this section —

director, of abody corporate, includes a constituent member of
abody corporate incorporated for a public purpose by awritten
law or alaw of the Commonwealth, another State or a Territory;

engaging in conduct includes failing or refusing to engage in
conduct;

state of mind of a person includes —

(& theknowledge, intention, opinion, belief or purpose of
the person; and

(b) the person’sreasons for the intention, opinion, belief or
purpose.

This section applies to and in relation to proceedings for an
offence against this Act.

If it is necessary to establish the state of mind of a body
corporate in relation to particular conduct, it is sufficient to
show —

(@ that the conduct was engaged in by a director, employee
or agent of the body corporate within the scope of hisor
her actual or apparent authority; and

(b) that the director, employee or agent had the relevant
state of mind.

Conduct engaged in on behalf of a body corporate by a director,
employee or agent of the body corporate within the scope of his
or her actual or apparent authority is taken to have been engaged
in aso by the body corporate, unless the body corporate
establishes that it took reasonable precautions and exercised due
diligence to avoid the conduct.
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(5) If itisnecessary to establish the state of mind of a person other
than a body corporate in relation to particular conduct, it is
sufficient to show —

(@) that the conduct was engaged in by an employee or
agent of the person within the scope of his or her actual
or apparent authority; and

(b) that the employee or agent had the relevant state of
mind.

(6) Conduct engaged in on behalf of a person other than a body
corporate (the employer) by an employee or agent of the person
within the scope of his or her actual or apparent authority is
taken to have been engaged in aso by the employer unless the
employer establishes that the employer took reasonable
precautions and exercised due diligence to avoid the conduct.

61. Body cor porate s officers, liability of

(1) Inthissection—

officer, in relation to abody corporate, has the same meaning as
in the Corporations Act 2001 of the Commonwealth but does
not include an employee of the body unless the employee was
concerned in the management of the body.

(2) If abody corporate is charged with an offence under this Act,
every person who was an officer of the body at the time of the
alleged offence may also be charged with the offence.

(3) If abody corporate and an officer are charged as permitted by
subsection (2) and the body corporate is convicted of the
offence, the officer isto be taken to have also committed the
offence, subject to subsection (6).

(4) If abody corporate commits an offence under this Act, then,
although the body is not charged with the offence, every person
who was an officer of the body at the time the offence was
committed may be charged with the offence.
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(6)

62.
@)

(2)

63.

(1)

If an officer is charged as permitted by subsection (4) and itis
proved that the body corporate committed the offence, the
officer isto be taken to have also committed the offence, subject
to subsection (6).

If under this section an officer is charged with an offenceitisa
defence to prove —

(@ that the offence was committed without the officer’s
consent or connivance; and

(b) that the officer took al the measures to prevent the
commission of the offence that he or she could
reasonably be expected to have taken having regard to
the officer’ s functions and to all the circumstances.

Defence of complying with code of practice

In this section —

approved code of practice means a code of practice that has
been approved by the Minister under section 20.

In proceedings for an offence against this Act, it is adefenceto
prove that the accused acted in accordance with an approved
code of practice that specified a means of complying with the
provision of this Act that the accused is alleged to have
contravened.

[ Section 62 amended by No. 84 of 2004 s. 82]

Continuing offences, penaltiesfor

For each separate and further offence committed by a person
under section 71 of the Interpretation Act 1984 the penalty is—

(@ foranindividual, $500;
(b) for abody corporate, $2 500.

Forfeiture

If —

(& acourt convicts a person of an offence against this Act;
and
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(b) either the person owns the dangerous goods in relation
to which the offence was committed and their container
(if any) or the owner of them cannot be found,

the court may order the dangerous goods and their container (if
any) to be forfeited to the Crown.

(2) Anorder made under subsection (1) forms part of the sentence
imposed for the offence.

(3 The Chief Officer may destroy, sell or otherwise dispose of
dangerous goods and containers forfeited to the Crown, as he or
she seesfit.

(4) The Crown may recover from the person convicted, asadebt in
acourt of competent jurisdiction, the reasonable costs and
expenses of the destruction, sale or other disposal of dangerous
goods and containers forfeited to the Crown.

(5) The net proceeds of any sale under this section are to be credited
to the Consolidated Account.

[ Section 64 amended by No. 77 of 2006 s. 4.]

65. Prohibiting offender from involvement with danger ous
goods

(1) If acourt convicts a person of an offence against this Act, the
court, having regard to the matters set out in subsection (3), may
make a prohibition order prohibiting the person for a period set
by the court from all or any of the following —

(8 possessing or having the control or management of
dangerous goods,

(b) having the control or management of a place where
dangerous goods are stored or handled;

(c) having the control or management of avehicle used to
transport dangerous goods;

(d) engagingin any or any specified activity relating to the
storage, handling or transport of dangerous goods.
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(4)

(5)

66.
D)

A prohibition order may relate to dangerous goods generally or
to specific dangerous goods set out in the order and may be
absolute or conditional.

The court must have regard to these matters —

(@ any prior convictions of the person relating to dangerous
goods, whether or not dangerous goods under this Act;

(b) the person’s history of engaging in activities relating to
the storage, handling or transport of dangerous goods;

(c) thecircumstances surrounding the commission of the
offence for which the person is being sentenced,

(d) any other matter the court thinksis relevant.

A prohibition order forms part of the sentence imposed for the
offence.

A person who contravenes a prohibition order commits an
offence.
Penalty:

(@ for anindividual, $50 000 or imprisonment for
2 years or both;

(b) for abody corporate, $250 000.

I nvestigation costs, accused may be ordered to pay

If acourt convicts a person of an offence against this Act, the
court, on an application by the prosecutor, may order the person
to pay any reasonable costs or expenses that were incurred by
the State —

(@ inexercising the powersin Part 6 Division 2;

(b) intransporting, storing or destroying, or otherwise
disposing of, substances, articles or other material; or

(c) insubmitting any thing to an examination or to testing,

in connection with investigating and prosecuting the offence.
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(2) An order made under subsection (1) does not form part of the
sentence imposed for the offence.

[ Section 66 amended by No. 84 of 2004 s. 80.]

67. Review of decisionsunder this Act

(1) Inthissection—
reviewable decision means —
(@ adecision made under Part 4 by the Chief Officer;

(b) adirection given under section 46(2) by the Chief
Officer;

(c) adecision made under section 54 by the Chief Officer;

(d) adecision made under the regulations by the Chief
Officer in relation to an application for, or in relation to,
an authorisation, licence, registration, permit or other
approval.

(2) A person aggrieved by areviewable decision may apply to the
State Administrative Tribunal for areview of the decision.

[ Section 67 amended by No. 55 of 2004 s. 214.]
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Part 8 — Miscellaneous
68. Protection from liability for volunteers etc.

(1) Anactionin tort does not lie against a person for anything that
the person has done, in good faith and for no fee, charge or
other reward, for the purpose of dealing with, helping to deal
with, or attempting to deal with, a dangerous goods incident or a
dangerous situation.

(2) Subsection (1) does not apply to a person whose act or omission
was wholly or partly the cause of the incident or situation.

(3) Subsection (1) appliesto agovernment agency (within the
meaning given by section 51(1)) even though the agency
requires payment for a service provided in connection with the
situation or recovers its costs under section 51.

(4) Inthe case of aDGO this section is subject to section 32.

69. Review of Act

(1) Assoon as practicable after the fifth anniversary of its
commencement, the Minister must review the operation and
effectiveness of this Act and prepare a report about the review.

(2) Assoon as practicable after preparing the report, the Minister
must cause it to be laid before each House of Parliament.

[70. Omitted under the Reprints Act 1984 s. 7(4)(e).]
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Schedule 1 — Subjectsfor regulations
[s. 18(2)]

1 Danger ous goods generally
(1) Theclassification of dangerous goods.
(2) Methods for assigning dangerous goods to a class.
(3) Empowering the Chief Officer to determine which substances or
articlesare—
(@) dangerous goods;
(b) dangerous goods of aparticular class;

(c) dangerous goodsthat are too dangerous to be transported or
too dangerous to be transported in bulk;

(d) incompatible with dangerous goods.

(4) Theanaysisand testing of dangerous goods or substances or articles
that may be dangerous goods.

(5) Standardsfor the quality and composition of dangerous goods.

(6) Theinformation to be given to the Chief Officer about the
composition or properties of dangerous goods that are proposed to be
manufactured in or imported into the State.

(7)  Prohibiting or controlling the import, storage, handling or transport of
dangerous goods.

(8) Prohibiting or controlling the use of a place, vehicle, equipment or
thing that is used in connection with the storage, handling or transport
of dangerous goods.

(99 Theauthorisation of dangerous goods.
(10) The segregation of incompatible dangerous goods.

(11) Requirementsfor the safe storage, handling or transport of dangerous
goods.

(12) Requiring the documentation of mattersin relation to the safe storage,
handling and transport of dangerous goods, including —

(@ theidentification of hazards;
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(13)

(14)

(15

(16)

17

D

)

®)

(4)

)

)

(b)  the assessment, minimisation and control of the risk to
people, property or the environment from dangerous goods;
and

(c) safeoperating procedures.

Requiring written plans to deal with emergencies involving dangerous
goods.

Specifying which of the documents required by the regulations are
safety management documents for the purposes of this Act.

Requiring written reports of and about dangerous goods incidents and
dangerous situations.

Requiring the theft or disappearance of dangerous goods to be
reported to the Chief Officer.

The duties of persons engaged in activities relating to the import,
storage, handling or transport of dangerous goods.

Personsinvolved with danger ous goods

Thetraining and qualifications required of persons engaged in
activities relating to the storage, handling or transport of dangerous
goods, including activities relating to plant or equipment that is used
in connection with dangerous goods.

The approval of training courses and of qualifications for the purposes
of thisAct.

Voluntary accreditation schemes, including privileges to be accorded
and sanctions to be imposed under the schemes and suspension and
cancellation of such schemes.

Requiring persons engaged in activities relating to the storage,
handling or transport of dangerous goods to be accredited.

Possession, sale and supply of danger ous goods

Prohibiting or controlling the possession, sale or supply of dangerous
goods.

The maximum guantities of dangerous goods that may be possessed
by, or sold or supplied to, a person at any one time.
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Prohibiting or controlling the supply of dangerous goods to persons
under the age of 18 years or persons who are unable by reason of a
mental disability (which term includesintellectual disability, a
psychiatric condition, an acquired brain injury and dementia) to
understand the risk from the goods.

4, Danger ous goods sites

(1) Theclassification of dangerous goods sites.

(2) Methods for assigning dangerous goods sites to a class.

(3) Empowering the Chief Officer to determine the classification of
dangerous goods sites.

(4) Prohibiting or controlling the use of dangerous goods sites and
activities on them.

(5) Theregistration and licensing of dangerous goods sites.

(6) Thedesign, construction and use of structures, facilities and
equipment on dangerous goods sites.

(7) Standardsfor the quality of structures, facilities and equipment on
dangerous goods sites.

(8) Theinformation to be given to the Chief Officer about the
construction and use of any thing on a dangerous goods site, including
about proposals for such matters.

(99 The security, safety, and safe operation of dangerous goods sites.

(10) Requiring signsto be displayed at dangerous goods sites.

(11) Theform and content of the signs.

(12) Theinformation to be made available to the public about hazards, and
therisk to people, property or the environment from dangerous goods,
on dangerous goods sites.

(13) Theduties of persons having the control or management of dangerous
goods sites and of persons on such sites.

(14) Insurance and indemnity requirements in respect of dangerous goods
sites.
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5. Pipelines carrying danger ous goods

(1) Inthisclause—
dangerous goods pipeline means a pipeline that is or isintended to be
used to carry dangerous goods across one or more cadastral
boundaries.

(2) Theregistration of dangerous goods pipelines.

(3) Thedesign, construction and use of dangerous goods pipelines.

(4) Standardsfor the quality of dangerous goods pipelines.

(5) Theinformation to be given to the Chief Officer about the
construction and use of dangerous goods pipelines, including about
proposals for such matters.

(6) The security, safety and safe operation of dangerous goods pipelines.

(7)  Requiring dangerous goods pipelines to be labelled, marked or
signposted.

(8) Theform and content of the labels, marks and signs.

(99 Theduties of persons engaged in activities relating to the construction
and use of dangerous goods pipelines.

(10) Insurance and indemnity requirements in respect of dangerous goods
pipelines.
6. Packaging and labelling of danger ous goods

(1) Thedesign, manufacture, construction and use of containers used to
contain dangerous goods.

(2) Standardsfor the quality of containers used to contain dangerous
goods.

(3) Empowering the Chief Officer to approve containers used to contain
dangerous goods.

(4) Requiring containers of dangerous goods to be labelled, marked or
placarded.

(5) Theformand content of the labels, marks and placards.
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(6) Thepacking of dangerous goods and the packaging used.
(7) Theinformation to be displayed on dangerous goods.
7. Transport of danger ous goods

(1) Prohibiting the transport of dangerous goods that are too dangerous to
be transported or dangerous goods that are too dangerous to be
transported in bulk.

(2) Thedesign, manufacture, construction and use of containers,
equipment, vehicles and other items used in relation to the transport of
dangerous goods.

(3) Standardsfor the quality of containers, equipment, vehicles and other
items used in relation to the transport of dangerous goods.

(49) Empowering the Chief Officer to approve —

(@) containers, equipment and other items used in relation to the
transport of dangerous goods,

(b) facilitiesfor and methods of testing containers, equipment
and other items used, and processes carried out, in relation to
the transport of dangerous goods.

(5 Requiring containers and vehicles used to transport dangerous goods
to be labelled, marked or placarded.

(6) Theform and content of the labels, marks and placards.

(7) Theloading of dangerous goods for, and the unloading of dangerous
goods after, their transport.

(8) Thelicensing of vehicles used to transport dangerous goods.

(99 Thelicensing of drivers of vehicles used to transport dangerous
goods.

(10) Therecordsto be created and kept in respect of dangerous goods
being transported and empowering the Chief Officer to approve
alternative records.

(11) Proceduresfor the transport of dangerous goods, including but not
limited to —

(@) thequantities and circumstances in which dangerous goods,
or particular classes of dangerous goods, may be transported;
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(b)  prohibiting or controlling the transport of different classes of
dangerous goods together;

(c) theinformation about dangerous goods to be carried with
them.

(12) The security, safety and safe operation of vehicles used to transport
dangerous goods.

(13) Empowering the Chief Officer to determine the routes along which,
the areas in which, and the periods during which, dangerous goods
may or may not be transported.

(14) Theduties of persons engaged in activities relating to the transport of
dangerous goods and passengers carrying dangerous goods.

(15) Insurance and indemnity requirements in respect of the transport of
dangerous goods.

8. Licences, registrations, permits and exemptions

(1) Inthisclause—
approval includes alicence, registration and permit.

(2) Applicationsfor approvals and exemptions.
(3) Thetransfer of approvals and exemptions.

(4) Thetraining, qualifications and experience required of applicants for
licences.

(5 Requiring applicants for licencesto sit tests to establish their
competence and to submit to medical examinations.

(6) Granting and amending approvals with or without conditions.

(7)  Theconditions that may be imposed when granting or amending an
approval including conditions that require the holder of the
approval —

(@) tobeinsured againgt any loss or damage, or to provide
security for the remediation of any damage, injury or harm,
that may result from the holder’s acts or omissionsin relation
to dangerous goods; or
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©)

©)

(10)

(11)

D

)

©)

(4)

®)

(b) to provide security for —

(i) theholder’'s compliance with any remediation notice
that might be issued to the holder under section 47; or

(ii)  any coststhat might be recoverable from the holder
under section 50.

The period for which approvals may be granted; not exceeding
5 yearsin the case of licences and registrations and one year in the
case of permits.

Refusing, suspending and cancelling approvals, including
empowering the Chief Officer to refuse, suspend or cancel approvals
for good reason.

Reviewing decisions refusing, granting, amending, suspending or
cancelling approvals or imposing conditions but not so as to provide
for review by the State Administrative Tribunal.

Requiring holders of approvals and exemptions to carry and produce
them.

[ Clause 8 amended by No. 55 of 2004 s. 215.]

Fees and charges

The feesto be paid when applying for and on the issue, granting,
variation, transfer or renewal of approvals, licences, registrations,
permits and exemptions under this Act.

The feesto be paid for examinations or tests conducted on persons
applying for licences or permits under this Act.

The fees and chargesto be paid for officia inspections, assessments,
examinations, tests and analyses of places, vehicles, plant, equipment,
articles, substances or records, that are made under or for the purposes
of thisAct.

The fees and charges to be paid for the use of any land or facility for
storing or handling dangerous goods that is owned by the Crown, an
agency of the Crown, the State, or a government agency within the
meaning of section 51(1), and used for public purposes.

Refunds of fees and charges.
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10. Miscellaneous

D

)

©)

(4)

(®)

(6)

()

The authorisation of plant, equipment or things used in connection
with the storage, handling or transport of dangerous goods.

Requiring records to be kept by persons engaged, directly or
indirectly, in importing, storing, handling or transporting dangerous
goods.

Requiring copies of reports, plans and other records made under the
regulations to be given to a DGO or the Chief Officer.

The approval of persons, other than DGOs, to conduct inspections,
assessments and examinations of, and tests on, places, vehicles, plant,
equipment, articles, substances or people for the purposes of this Act.

The approval of laboratories to conduct tests on samples taken under
this Act or on dangerous goods.

Formsto be used for the purposes of this Act and empowering the
Chief Officer to approve such forms.

Transitional and savings provisionsin relation to matters such as
licences, permits, registrations and exemptions granted under the
written laws that are repealed by this Act?.

[ Schedule 2 omitted under the Reprints Act 1984 s. 7(4)(e) and (f).]
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Notes

Thisreprint isa compilation as at 5 June 2009 of the Dangerous Goods Safety
Act 2004 and includes the amendments made by the other written laws referred to
in the following table. The table also containsinformation about any reprint.

Compilation table

Short title Number Assent Commencement

and year
Dangerous Goods Safety 7 of 2004 10Jun2004 s.1and 2: 10 Jun 2004;
Act 2004 Act other than s. 1 and 2:

1 Mar 2008 (sees. 2 and
Gazette 29 Feb 2008 p. 669)

State Administrative 550f 2004 24 Nov 2004 1 Jan 2005 (see s. 2 and Gazette
Tribunal (Conferral of 31 Dec 2004 p. 7130)
Jurisdiction) Amendment

and Repeal Act 2004

Pt. 2 Div. 33°

Criminal Procedure and 84 of 2004 16 Dec 2004 2 May 2005 (sees. 2 and
Appeals (Consequential and Gazette 31 Dec 2004 p. 7129
Other Provisions) Act 2004 (correction in Gazette 7 Jan
s. 80 and 82 2005 p. 53))

Financial Legislation 770f 2006 21 Dec 2006 1 Feb 2007 (sees. 2(1) and
Amendment and Repeal Gazette 19 Jan 2007 p. 137)
Act 2006 s. 4

Reprint 1. The Dangerous Goods Safety Act 2004 as at 5 Jun 2009 (includes
amendments listed above)

2 The provisionsin this Act repealing these written laws have been omitted under

the Reprints Act 1984 s. 7(4)(f).

The State Administrative Tribunal (Conferral of Jurisdiction) Amendment and
Repeal Act 2004 Pt. 5, the Sate Administrative Tribunal Act 2004 s. 167 and 169,
and the State Administrative Tribunal Regulations 2004 r. 28 and 42 deal with
certain transitional issues some of which may be relevant for this Act.
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Defined Terms

[Thisisa list of terms defined and the provisions where they are defined.
Thelist isnot part of the law.]

Defined Term Provision(s)
a0gravated CIFCUMSEAINCES .......coverueeueeeeieseesieste st eeeeeeeeseeseestesaesaeeneeeeseeseeseas 17(1)
E=T0] o [T o] o [P 43(1)
0] 00V PR Sch. 1cl. 8(1)
= T0] 0017 o SRS 3(1)
=10 0 01170 K= 18 o ] (o] S 46(1)
apProved COAE Of PraCtiCe.......coviererere e 62(1)
BUAIT e 46(1)
L= T0 LT RS = o o= £ o) o RS 56(1)
Chief OFfICES . 3(1)
(oo o T RS 19(1)
(ol0] g 1= 1 1< SRS 3(1)
(0= 1010 S (010 Yo o oo NSRS 3(1)
dangerous goodS INCIABNE.........c.oiiiirereeie et 3(1)
dangerous goods OFfICEN .......ooviiii e 3(1)
dangerous goods PIPEIINE........cceiirerererere e Sch. 1 cl. 5(1)
danNQgEroUS GOOAS SITE.....cueiuieeiie ettt 3(1)
(0= 1010 1= 01U SES N (U7 1o o IS 3(1)
departmental OFfiCEr ......cocveie e 25(1)
DGOttt 3(1) and (2)
(o 1 €= 1o o TS 54(1)
0 1 (=" (o 60(1)
Lo Y= P 3(1)
AWEITING ettt e b ne s 33
(< 0010] o) V= ST 60(6)
ENFOrCEMENE PUIPOSES .....veveueeueeeeteseeste et steeseeeeeeseeseeseessesaessesseeneeneeseesseseessesnas 33
engaging iN CONAUCT ......c..couiiiieii ettt 60(2)
EIEFY WEITAINE ...ttt ettt ae e b et e e e saeesheesbeeseesaeesaeesaeenreenes 33
L= S 10101 o o S 3(1), 23(2)
0 Y SRS 3(1)
JOVEINMENE AUENCY ..vveveveereeeeieseestessesseeseeseessessessessesseeseessessessessessesseesssssnnses 51(2)
=0 | = TS 3(1)
7 S 5(1)
O USSP TSRS 41
TAIEL ... bbb e 59(1)
[ICBINC .t bbb e a et et e nae 11(1)
MODITE NOMIE......ei ittt bbb ne s 33
NALioNal SCHBME. ... et 23(1)
910 1o SRRSO 54(1)
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(o] o= USSP 61(2)
OFFICIAL 1.t ettt 32(2)
= oL ST 33
1= o0 (o PSP 3(1)
[ L=V 0 L0 = o] (o SRS 38(2)
rEMOLE COMMUNICAEION. ... c.vviveeeeeeeeeeie e e e see e e e e e e e sre e e se e e e s eneesrenes 3(1)
rePOrtabl @ SITUBLION. .......ccveeecece e e sr s 9(1)
reviewable ECISION.......c.cccvie e 67(1)
L1 2GS 3(1)
safety management dOCUMENL ...........ceiiierieiee et 3(1)
LS 1= ol = o TSP 3(1)
SEELE OF MM, e 60(1)
subsidiary [egiSIation ..........coeeeiiiieie s 19(1)
SUDSLANCE...... ettt sttt sttt sa et sae b se e e e e e e e e besaeebe e e enee e e seenneens 3(1)
LU= oo o SRR 3(1)
UNAUENOTTISEA PEISON ....veveeeeeie ettt et e ettt te e sre e enaesaeneesrenneas 40(1)
011 0= 1S 0= o] = S 5(2)
AT T = TSRS 3(1)
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