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otherwise parting with possession of, the other property, to, or
to another person at the direction or request of, the person on
whose behalf the money or other property is held;

(c) an order prohibiting, either absolutely or subject to conditions,
the taking or sending by any person of money of the relevant
person or of an associate of the relevant person to a place
outside the State;

(d) an order prohibiting, either absolutely or subject to conditions,
the taking, sending or transfer by any person of other property
of the relevant person or of an associate of the relevant person
to a place outside the State; and

(e) an order appointing, where the relevant person is a natural
person, a receiver or trustee of the property or of part of the
property of the relevant person with such powers as are specified
in the order.

(3) Subject to subsection (4), an order under this section may be
expressed to operate

(a) for a period specified in the order; or

(b) until proceedings under any other provision of this Part in
relation to which the order was made have been. concluded.

(4) An order under this section made in the absence of the person
against whom the order is sought shall not be expressed to operate for a
period exceeding 30 days.

(5) A person who contravenes or fails to comply with an order by the
Supreme Court or the District Court under this section that is applicable
to the person is guilty of an offence.

(6) Nothing in this section affects the powers that the Supreme Court
or the District Court has apart from this section.

(7) The provisions of this section shall be given effect to subject to the
Bankruptcy Act 1966 of the Commonwealth.
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(8) A reference in this section to a person who is an associate of a
relevant person is a reference to

(a) a person holding money or other property on behalf of the
relevant person; or

(b) if the relevant person is a body corporate—a wholly owned
subsidiary of the relevant person.

Actions for damages (TPA s.82)

79. (1) A person who suffers loss or damage by conduct of another
person that was done in contravention of a provision of Part II (section
11 excepted), Part III, Part V or Part VI, may recover the amount of the
loss or damage by action against that other person or against any person
involved in the contravention.

(2) An action under subsection (1) may be commenced at any time
within 3 years after the date on which the cause of action accrued.

Finding in proceedings under this
Part to be evidence (TPA s.83)

80. In a proceeding against a person under section 79 or in an
application under section 77 (2) for an order against a person, a finding of
any fact by a court made in proceedings under section 74 or 75, or for an
offence against this Act, in which that person has been found to have
contravened, or to have been involved in a contravention of, a provision
of Part H, Part III, Part V or Part VI is evidence of that fact and the
finding may be proved by production of a document under the seal of the
court'from which the finding appears.

Offences by directors, employers, and
vicarious liability

81. (1) Where a corporation within the meaning of the Companies
(Western Australia) Code or any other body of persons, corporate or
unincorporate, is convicted of an offence against this Act, each person
who, at the time of the commission of that offence, was a director of the
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corporation or was the manager, secretary or other similar officer of that
body, or who purported to act in any such capacity, is also guilty of an
offence unless he proves

(a) that the offence was committed without his knowledge, or that
he did not authorize or permit the commission of the offence;
and

(b) that he was not in a position to influence the conduct of that
corporation or body or, being in such a position, could not by the
exercise of reasonable diligence have prevented the commission
of the offence,

and is liable to a penalty not exceeding the penalty prescribed for the
offence of which the corporation or body was convicted.

(2) Where the affairs of a body of persons are managed by its members,
subsection (1) applies in relation to the acts and defaults of a member in
connection with his function of management as if he were the manager of
that body.

(3) Where the employee or agent of a person is convicted of an offence
against this Act, each person who, at the time of the commission of the
offence, was his employer or principal is also guilty of an offence, unless
he proves that he could not by the exercise of reasonable diligence have
prevented the commission of the offence of which his employee or agent
was convicted, and is liable to a penalty not exceeding the penalty
prescribed for the offence of which the employee or agent was convicted.

(4) Where a person has committed an offence against Division 1 of
Part II, or would have committed an offence but for the fact that he could
establish a defence under section 83 (1), and the contravention, or what
would have constituted the contravention, was due to the act or default of
another person-

(a) that other person

(i) is also guilty of an offence and liable to the same penalty
as is provided for the offence against Division 1 of Part II;
and

(ii) may be charged and convicted of the offence, whether or
not proceedings are taken against the first-mentioned
person for the offence against Division 1 of Part II;

and
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(b) the first-mentioned person shall be a competent and compellable
witness in any proceedings taken against that other person in
respect of the offence.

Conduct and state of mind of directors,
employees or agents (TPA s. 84)

82. (1) Where, in a proceeding under this Part in respect of conduct
engaged in by a body corporate, it is necessary to establish the state of
mind of the body corporate, it is sufficient to show that a director,
employee or agent of the body corporate, being a director, employee or
agent by whom the conduct was engaged in within the scope of the
person's actual or apparent authority, had that state of mind.

(2) Any conduct engaged in on behalf of a body corporate

(a) by a director, employee or agent of the body corporate within
the scope of the person's actual or apparent authority; or

(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of a director, employee
or agent of the body corporate, if the giving of the direction,
consent or agreement is within the scope of the actual or
apparent authority of the director, employee or agent,

shall be deemed, for the purposes of this Act, to have been engaged in also
by the body corporate.

(3) Where, in a proceeding under this Part in respect of conduct
engaged in by a person other than a body corporate, it is necessary to
establish the state of mind of the person, it is sufficient to show that an
employee or agent of the person, being an employee or agent by whom the
conduct was engaged in within the scope of the employee's or agent's
actual or apparent authority, had that state of mind.

(4) Conduct engaged in on behalf of a person other than a body
corporate

(a) by an employee or agent of the person, within the scope of the
actual or apparent authority of the employee or agent; or

(b) by any other person, at the direction or with the consent or
agreement (whether express or implied) of an employee or agent
of the first-mentioned person, if the giving of the direction,
consent or agreement is within the scope of the actual or
apparent authority of the employee or agent,

shall be deemed, for the purposes of this Act, to have been engaged in also
by the first-mentioned person.
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(5) A reference in this section to the state of mind of a person includes
a reference to the knowledge, intention, opinion, belief or purpose of the
person and the person's reasons for that intention, opinion, belief or
purpose.

Defences (TPA s. 85)

83. (1) Subject to subsection (3), in a prosecution under this Part for
an offence against this Act it is a defence if the defendant establishes

(a) that the contravention in respect of which the proceeding was
instituted was due to reasonable mistake;

(b) that the contravention in respect of which the proceeding was
instituted was due to reasonable reliance on information
supplied by another person; or

(c) that —

(i) the contravention in respect of which the proceeding was
instituted was due to the act or default of another person,
to an accident or to some other cause beyond the
defendant's control; and

(ii) the defendant took reasonable precautions and could not
by the exercise of due diligence have prevented the
commission of the offence.

(2) In subsection (1) (b) and (c), "another person" does not include a
person who was

(a) an employee or agent of the defendant; or

(b) in the case of a defendant being a body corporate, a director,
employee or agent of the defendant,

at the time when the contravention occurred.

(3) If a defence provided by subsection (1) involves an allegation that a
contravention was due to reliance on information supplied by another
person or to the act or default of another person, the defendant is not,
without leave of the court, entitled to rely on that defence unless the
defendant has, not later than 7 days before the day on which the hearing
of the proceeding commences, served on the person by whom the
proceeding was instituted a notice in writing giving such information that
would identify or assist in the identification of the other person as was
then in the defendant's possession.
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(4) In a proceeding under this Part in relation to a contravention of
this Act committed by the publication of an advertisement, it is a defence
if it is established that the defendant is a person whose business it is to
publish or arrange for the publication of advertisements and that the
defendant received the advertisement for publication in the ordinary
course of business and did not know and had no reason to suspect that its
publication would amount to a contravention of this Act.

(5) In a proceeding under this Part in relation to a contravention of
this Act committed by the supplying of goods that did not comply with a
product quality standard, a product safety standard or a packaging
standard, or in relation to which the supplier did not comply with a
product information standard, it is a defence if the defendant
establishes

(a) that the goods were acquired by him for the purpose of re-supply
and were so acquired from a person who carried on in Australia
a business of supplying such goods otherwise than as the agent
of a person outside Australia; and

(b) that he did not know, and could not with reasonable diligence
have ascertained, that the goods did not comply with that
standard or that he had not complied with that standard in
relation to the goods, as the case may be, or he relied in good
faith on a representation by the person from whom he acquired
the goods that a relevant standard of that kind had not been
prescribed in respect of the goods.

(6) A person is not, without leave of the court, entitled to rely on the
defence provided by subsection (5) unless he has, not later than 7 days
before the day on which the hearing of the proceeding commences, served
on the person by whom the proceeding was instituted a notice in writing
identifying the person from whom he acquired the goods.

Regulations

84. The Governor may make regulations prescribing all matters that
are required or permitted by this Act to be prescribed, or are necessary or
convenient to be prescribed for giving effect to the purposes of this Act.


